
The Commissioner for  
Data Protection and  
Freedom of Information 
for the German State  
of Baden-Württemberg 
(‘German regulator’) has 
issued specific guidance 
on how to navigate the 
Schrems II ruling. The 
guidance, issued in late 
August 2020, is the first  
to address the challenges 
raised by the judgment in 
depth.  

The German regulator 
reiterates that the Privacy 
Shield no longer consti-
tutes a valid legal basis 
for the transfer of data, 
and that any transfer of 
data based on the Privacy 
Shield is illegal and may 
result in fines and claims 

for damages. 

When it comes to the  
use of Standard Contrac-
tual Clauses, the regula-
tor states that SCCs can-
not bind authorities in the 
destination country and 
therefore without supple-
mentary measures, are 
not sufficient to provide 
adequate protection in 
cases where authorities 
(i.e. law enforcement  
bodies) are empowered 
by law to interfere with 
data subjects’ rights in  
a disproportionate way. 
Therefore, supplementary 
measures must be agreed 
where necessary.  

In the event that even 
with additional measures 
in place an appropriate 
level of protection cannot 
be ensured — in particu-
lar if the destination  
country’s legal system 
imposes obligations that 
contravene the measures 
agreed upon — the  
corresponding transfer  
of personal data must  
be suspended or stopped. 
Otherwise, unless an  
adequate level of protec-
tion cannot be established 
through other measures, 
the Supervisory Authority 
will be obligated to sus-
pend or prohibit the  
transfer. 

(Continued on page 17)
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Data Protection Ireland 

Court freezes DPC’s probe into Facebook data 
flows and grants Schrems judicial review 

Ireland’s High Court  
has enacted a temporary 
freeze on a probe being 
carried out by the Data 
Protection Commission 
that threatened to halt 
Facebook’s transatlantic 
data flows. 

Facebook had sought  
a judicial review of the 
DPC’s preliminary  
decision—issued in  
the wake of Schrems II  
— that the mechanism it 
used to transfer data from 
the EU to the US ‘cannot 

in practice be used.’ 

The Court granted a stay 
on the DPC’s Section 11 
order (issued under the 
Irish Data Protection Act 
1998). No date has yet 
been set for the matter  
to return to the Court.  

In seeking to derail  
the DPC’s decision,  
Facebook argued that 
the mechanism in ques-
tion, the Standard Con-
tractual Clauses, had 
been deemed valid by 

the Court of Justice of the 
European Union in July. 

However, the July  
ruling also said that if 
SCCs are being used, 
then regulators must  
suspend or prohibit  
transfers outside the EU  
if data protection in other 
countries cannot be as-
sured. The DPC’s action 
seemed to be in align-
ment with that ruling. 
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